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January 21, 2009 
 
The Honorable Patrick Leahy                        The Honorable Arlen Specter 
Chairman                                                     Ranking Minority Member 
Committee on the Judiciary                          Committee on the Judiciary 
United States Senate                                    United States Senate 
Washington, D.C. 20510                                Washington, D.C. 20510  
 
Dear Chairman Leahy and Senator Specter: 
 
On behalf of Women in Federal Law Enforcement (WIFLE) organization and the 16,000 women in federal law 
enforcement that we represent, I am pleased to voice our support for the honorable Dean Elena Kagan’s 
nomination for the office of Solicitor General of the United States. 
 
WIFLE believes that having the first woman serve in this capacity is indeed an honor and one that is befitting the 
credentials, character and intellect of this outstanding nominee. Dean Kagan has been on the forefront advocating 
leadership roles for women in law and certainly she will serve as a leading role model for all women in law and law 
enforcement.   
 
As Dean of Harvard Law School, Ms. Kagan promoted partnership, collaboration, mentorship and career counseling 
for women.  She knows the value and perspective that women bring and her experience will serve our nation well. 
She is strong and impartial and has the integrity and independence to deal with the business that comes before the 
Solicitor General.  She will be responsible and will ensure that the United States speaks with one voice and that 
voice is one that speaks on behalf of the rule of law. 
 
It is without hesitation that we urge the Senate Judiciary committee to act promptly in reviewing and reporting 
out on this nomination.  Thank you for your consideration and we await a speedy confirmation. 
 
Respectfully, 
 

 
 
Margaret M. Moore 
Director 
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Senator Patrick J. Leahy, Chairman 
Senator Arlen Specter, Ranking Member 
Senate Judiciary Committee 
Hart Senate Office Building 
Washington, D.C. 20001 
        

January 23, 2009 
 
Dear Senators Leahy and Specter: 
  
 I write in enthusiastic support of Elena Kagan for Solicitor General of the United 
States.  I am a professor at Harvard Law School and a former Assistant Attorney General, 
Office of Legal Counsel (2003-2004), in the Bush administration.  I have seen Kagan up 
close for four and a half years at Harvard Law School, and I know her well.  She will 
make an outstanding Solicitor General. 
  

Kagan has the obvious qualities to make a great Solicitor General.  She is one of 
the smartest lawyers I know and she cares deeply about law and legal craft.  Her Supreme 
Court clerkship, her practice at Williams & Connolly, her years in the White House, and 
her years teaching and writing about constitutional and administrative law have left her 
deeply familiar with the issues before the Court – especially the out-of-public-view 
administrative and statutory issues that make up a big part of the Court's docket and that 
are important to the running of the government.  And while Kagan does not have 
experience as an appellate oral advocate, she is a famously great teacher and public 
speaker, and will no doubt do an outstanding job in oral argument before the Court. 

  
But Kagan brings much more to the job beyond these obvious qualifications.  

Because of her previous government experience and her years teaching administrative 
law, Kagan will take to the Solicitor General’s Office a better understanding of the 
Congress and the Executive branch that she will represent before the Court than perhaps 
any prior Solicitor General.  This is a very important qualification.  The Solicitor General 
must choose which cases and which arguments to bring before the Court (and the lower 
appellate courts).  In so doing she must understand how those cases and arguments, and 
the resulting Supreme Court decisions that the Solicitor General has such a heavy hand in 
influencing, will impact the Executive bureaucracy and the Congress.  I can think of few 
people better qualified to make these choices in an informed and intelligent way.  And I 
can think of no one with better judgment to do so.  Good judgment is a hard quality to 
describe, but Kagan has it.  She understands problems in all their dimensions, she thinks 



about them clearly and without ideological suppositions, and she has a knack for 
understanding well the consequences and ramifications of various courses of action.   

  
A final qualification for the job is Kagan's success as the dean of Harvard Law 

School.  This is attributable to her vision and imagination, her fierce work habits, her 
extraordinary management skills, and her just-mentioned good judgment.  Her success at 
Harvard also resulted from her shrewd ability to bridge disagreement.  Kagan does this 
by listening to all sides of an argument, by engaging interlocutors honestly and 
empathetically, and by exercising her judgment openly and with good reasons.  This is 
obviously an important quality in her job of trying to find five votes for the government's 
position among Justices who rarely agree. 

  
 It might seem over the top to say that Kagan combines principle, pragmatism, and 
good judgment better than anyone I have ever met.  But it is true.  I hope you confirm her 
for Solicitor General. 
 
         
           Sincerely, 

 
 

   Jack Goldsmith 
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The Honorable Patrick J. Leahy, Chairman 
The Honorable Arlen Specter, Ranking Member 
United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 
 
Re: Elena Kagan 
 
Dear Chairman Leahy and Ranking Member Specter: 
 
I am writing to express my strong support for the confirmation of Elena 
Kagan as Solicitor General of the United States. 
 
Dean Kagan’s experience and reputation speak for themselves—but I so 
strongly endorse her confirmation that I feel compelled to impart my 
personal opinion of her outstanding qualifications for this position of 
utmost importance to our nation.  
 
I have known Dean Kagan both professionally and personally for some 20 
years. In order to provide some background to my assessment, I will 
briefly outline my legal background. I graduated from Harvard Law 
School in 1980, where I was an editor of the Harvard Law Review, and I 
later served as law clerk for Judge David Bazelon of the U.S. Court of 
Appeals for the D.C. Circuit and for U.S. Supreme Court Justice William 
J. Brennan. I practiced law for more than 25 years as an attorney at the 
Federal Communications Commission, as a partner at the Washington, 
D.C. law firm of Williams & Connolly, as the head of litigation at the 
General Electric Company, as the General Counsel of McDonald’s 
Corporation, and as the General Counsel of Pfizer Inc until 2006, when I 
assumed my present position at Pfizer. 
 



I first came to know Dean Kagan when she joined Williams & Connolly in 
1989. Beginning at that time and over the years since, I have developed 
enormous respect for her and I hold her brilliance and professionalism as 
a lawyer in the highest esteem. We worked very closely together on 
difficult and sensitive problems during her tenure at the law firm and, in 
that connection, I witnessed time and again Ms. Kagan’s judicious and 
thoughtful approach to tackling tough legal issues with skill, 
determination, and the highest level of integrity. 
 
My appreciation for Dean Kagan’s talent and professionalism was 
reinforced when she left the firm to join President Clinton’s White House 
staff as Associate Counsel to the President and then as Deputy Assistant 
to the President for Domestic Policy and Deputy Director of the Domestic 
Policy Council. Her work there consistently reflected her unassailable 
integrity, her broad knowledge of legal and judicial matters, and her 
thoughtful approach to considering all sides of an issue while remaining 
focused and decisive. Later, when she returned to Harvard as the Dean of 
the Law School, I was privileged, as an alumnus, to observe as she 
exercised extraordinary leadership in establishing a powerful culture of 
collegiality and academic excellence. As Dean, she has brought a large 
group of diverse and strong-willed people together in support of a 
common mission while holding them to the highest standards of 
performance—and she has done so with steadfast fairness, openness, and 
dedication to the highest principles of the law. 
 
The responsibility of the Solicitor General of the United States is, above 
all else, to uphold the sanctity of justice for our nation. After knowing 
Dean Kagan for nearly twenty years, I have developed an ever-deepening 
respect for her clear commitment to deploying her considerable talents to 
that cause. I can wholeheartedly attest that Elena Kagan is of the right 
character, intellect, and experience to discharge the duties of Solicitor 
General of the United States with honor and distinction.  
 
Thank you for allowing me to write to you on Dean Kagan’s behalf. If I 
may offer any further insights or answer any questions, I am at your 
disposal.  
 
Sincerely, 

 

 

 



         John F. Manning 
         1525 Massachusetts Ave. 
         Cambridge, MA 02138 
 
         January 23, 2009 
 
 
Hon. Patrick J. Leahy 
United States Senate 
Washington, D.C. 20510 
 
Dear Senator Leahy: 
 
 I write in enthusiastic support of Dean Elena Kagan’s nomination to serve as Solicitor 
General of the United States.  I have known Dean Kagan since 1984, when we served together 
on the Harvard Law Review.  The primary basis for my opinion has been formed, however, in 
the past four-and-a-half years as a member of the Harvard Law School Faculty (where I am 
presently the Bruce Bromley Professor of Law).  For three of those years, I served as chair of 
lateral appointments committee, a position which requires working closely with and observing 
the Dean in many situations.  Based on my experience with her, I believe that Elena Kagan has 
the intelligence, legal acumen, fair-mindedness, and  impartiality to be an outstanding Solicitor 
General. 
 
 Before I elaborate on my reasons, let me give you some of my background so that you 
will have a basis for evaluating my assessment.  I should say, at the outset, I am not a member of 
Dean Kagan’s political party; I am a lifelong Republican.  I clerked for Judge Robert Bork on the 
U.S. Court of Appeals for the D.C. Circuit and for Justice Antonin Scalia on the Supreme Court.  
I served for two years (1986-88) in the Office of Legal Counsel under Assistant Attorney 
General Charles Cooper and for almost three years (1991-94) in the Office of the Solicitor 
General, first under Solicitor General Starr and then under Solicitor General Days.  This 
background, I think, gives me the advantage of being able to report how Dean Kagan appears to 
someone who does not start with all of her presuppositions about the law and a clear sense of the 
demands and workings of the Office to which she has been nominated. 
 
 Dean Kagan has the skill set and values needed to be a successful Solicitor General.  She 
has a deep knowledge of constitutional and administrative law.  She is a quick study.  She 
manages to be, at once, both decisive and reflective.  She expresses herself with clarity and 
economy.  And she combines respect for the rule of law with a deep interest in the way law 
works in the world.  I think that she will represent the interests of the United States effectively, 
while preserving the precious capital that Solicitors General have accumulated through years of 
practicing extra scrupulousness in their dealings with the Court. 
 
 Dean Kagan also has a temperament that lends itself well to the demands of impartiality 
that go with the Office of the Solicitor General.  In my time at Harvard, I have witnessed that she 
is fair, respectful, and inclusive of people with a wide variety of views.  She has been supportive 
of hiring conservatives as well as progressives to our faculty.  She has been an enthusiastic 



proponent of the interests of the Federalist Society and the American Constitution Society.  She 
has, with respect and enthusiasm, welcomed and honored, on behalf of the Harvard Law School,  
Justices with viewpoints as diverse as those of Justice Scalia and Justice Breyer.  She is fair- and 
open-minded; it is just part of who she is.  I am confident that she will bring that quality to the 
Government.   
 
 Finally, Dean Kagan cares deeply about public service.  She has shown that again and 
again through the career choices she has made and through many of the policies she has pursued 
as Dean of the Harvard Law School.  She will be a wonderful public servant.  I hope that you 
will confirm her promptly so that she will be able to bring her enormous talents to bear on the 
important work of that great Office. 
 
 
        Best regards, 
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Fax No.

Via facsimile (202) 224-5225

The Honorable Patrick Leahy
Chairman
Senate Committee on the Judiciary
United Sates Senate
8D-224 Dirksen Senate Office Bldg.
Washingto~ D.C. 20510-6275

Via facsimile (202) 224-9102

The Honorable Arlen Specter
Ranking Member
Senate Committee on the Judiciary
United States Senate
SD-224 Dirksen Senate Office Bldg.
Washington, D.C. 2051Q...6275

Re: Elena Kagan, Nominee/Dr Solicitor General a/the United States

Dear Chairman Leahy and Ranking Member Specter;

I write in support of Elena Kagan's confirmation as the next Solicitor General of the
United States.

I first met Elena-now the Dean of the Harvard Law School-when we were first-year
law students at Harvard 25 years ago. As luck would have it, the law school assigned us seats
next to one another for most of our first-year classes. We then worked together as law review
editors and as law clerks to different Supreme Court Justices. We have been friends and kept in
touch since then.

I have never met a lawyer who knows Elena and is not utterly impressed by her intellect.
temperament, and maturity. Indeed, it would be difficult to do justice to her Illany accomplish-
ments or to find many lawyers with comparable achievements. She had a distinguished
academic career long before she ascended to her current position as the head of one of oU!
preeminent law schools. She has already worked at the highest levels of our govern.tncnt as an
advisor to then President Clinton. Her tenure as Dean demonstrates that she is a uniquely gifted
administrator-someone who can create consensus even in an institution that had become
notorious for its fractiousness. For good measure, she has worked tirelessly to bring intellectual
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The Honorable Patrick Lcahy
The Honorable Arlen Specter
January 23,2009
Page 2

diversity to an institution that for too long had too little ofit. I can personally attest, from my
service on Harvard's Board ofVisitors~ that Elena has significantly changed the place for the
better.

Having worked as an attorney in the Solicitor General's Office tmder Solicitors General
of both parties, I am also confident that Elena possesses every talent needed to equal the very
best among her predecessors. That list includes not only distinguished Supreme Court
practitioners but also federal judges and, of course, distinguished academics like Elena, Dean
Griswold and then-Professor Bor.k, to name a few. I am very pleased that President Obama has
nominated someone worthy of the highest traditions of that Office, and J strongly urge you to
confinn her nomination without delay.

Very truly yours,

1w.50.lJ1 (j'. ~ :::.
Mi~ ~ ~strada

MAE/vfl

01/23/2009 5:50PM
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January 23, 2009

Dear Senators Leahy and Specter:

I write to support with great enthusiasm Elena Kagan's nomination to be
Solicitor General of the United States.

I have known Elena well since 2003 when $he became Dean of the
Harvard Law School. I am an active law school alumnus and have served since before
her tenure as Dean on the Harvard Law School Dean's Advisory Board. I have met with
her numerous times each year she has been Dean. These meetings have taken place at
advisory board meetings, which sometimes take place over the course of two days, at law
school functions, and at my firm's offices, where I served for eight years as presiding
partner.

In all the venues that I have worked with Elena and observed her in action,
I have been tremendously impressed with her and her abilities. I have no doubt that she
is a superb lawyer, one of the finest in the United States. She has a razor sharp legal
mind, is a forceful and persuasive advocate and is possessed with great personal skills
and the highest character.

She has been a wildly successful Dean at the Harvard Law School, no
mean feat. She has successfully handled all the school's various constituencies, students,
faculty, alumni, donors, the Cambridge community and the larger public.

I have seen her again and again handle difficult groups with varying
interests, forcefully advocate her position, and prevail based on the strength and logic of
her argument. One last point, Elena is highly respected by the legal community. I have
never heard a lawyer, regardless of political views, speak ill of her abilities or for that
matter of her. I have no doubt she would make a great Solicitor General and urge her



confirmation. I would be happy to try to answer any questions you or your staff might
have.

Very truly yours,

Robert D. Joffe

Hon. Patrick Leahy
United States Senate

433 Russell Senate Office Building
Washington, D.C. 20510

Hon. Arlen Specter
United States Senate

711 Hart Building
Washington, D.C. 20510
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David A. Sffauss
Gerald Ratner Distinguished Semice Professor of Law

January 24,2009

The Honorable Patrick J. Leahy
The Honorable Arlen Specter
Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Chairman Leahy and Ranking Member Specter:

I am writing in support ofthe nomination of Elena Kagan to be Solicitor General of the United
States. I served in the Solicitor General's Office from 1981 to 1985, and in the Office of Legal
Counsel before that; I have appeared before the United States Supreme Court on a number of
occasions. I have known Dean Kagan for almost two decades, and I have worked with her in a
variety of capacities, both in academia and when she was in the government.

Dean Kagan is an inspired choice to be Solicitor General. She is, first of all, extraordinarily able.
She is a great lawyer, as her academic record shows. She also understands how institutions work,
as her brilliant tenure as Dean of the Harvard law School amply testifies.

Perhaps even more important, Dean Kagan has the qualities of personal and intellectual integrity
that, in my view, are important in any government lawyer but absolutely indispensable in the
Solicitor General. The Solicitor General is the chief advocate for a complex, demanding, multi-
faceted client-the government, and ultimately the people, of the United States; and the Solicitor
General must represent that client's interests while maintaining absolute fidelity to the rule of
law. The Solicitor General has to ask tough questions, think through difficult legal issues, and
present the government's positions to the Supreme Court in a way that reflects the highest
standards of professionalism. I have seen Dean Kagan demonstrate, over and over, that she has
the energy, the intelligence, the skill, and the integrity to do exactly those things.

I was fortunate enough to serve under two outstanding Solicitors General, Wade McCree and Rex
ke. In my view Elena Kagan has the potential to be on a very short list of the greatest Solicitors
General of the last one hundred years.

I hope these views are helpful to the Committee. I am happy to provide anything else that might
be useful.

Sincerely,

h,-Ofi) ftffi*
David A. Strauss
Gerald Ratner Distinguished Service Professor of Law
The University of Chicago



















 

 

January 30, 2009 

 
Senator Patrick Leahy 
Senator Arlen Specter 
United States Senate 
Committee on the Judiciary 
224 Dirksen Senate Office Bldg. 
Washington, DC  20510 

Dear Senators Leahy and Specter:  
             

We are writing in support of Dean Elena Kagan’s nomination to become the 
Solicitor General of the United States.  We write from the unique perspective of being 
deans at fellow law schools. From these vantage points we have observed Ms. Kagan’s 
work and accomplishments at Harvard.  In the interest of full disclosure, we should add 
that some of us are personal friends of the nominee. 

 
            The Solicitor General not only crafts legal arguments and presents them to the 
Supreme Court, but also manages a high-quality law office. She must oversee the 
national appeals process and forge workable agreements and compromises among the 
countless agencies and offices that have conflicting, or competing, stakes in cases. It is a 
job that requires administrative and negotiation skills as well as legal acumen and Elena 
Kagan excels along all relevant dimensions.  Her skills in legal analysis are first-rate. 
Her writings in constitutional and administrative law are highly respected and widely 
cited.  She is an incisive and astute analyst of law with a deep understanding of both 
doctrine and policy.  She is superbly qualified to fulfill the role of representing the 
United States in the Supreme Court.  
 
       Ms. Kagan is also an excellent manager. She has been a superb dean at Harvard, 
where she has managed to forge coalitions, attract excellent faculty, and satisfy 
demanding students. She has innovated in an environment where change does not come 
quickly or easily. She has exhibited patience, intelligence, a willingness to listen, and an 
ability to lead. These are qualities that will serve the nation well.  
 

Finally, Elena Kagan is known to us as a person of unimpeachable integrity. She 
will inspire those around her to pursue justice and the national interest in a way that 
makes us all proud. 
  
Sincerely yours, 

 
Larry D. Kramer, Dean and Richard E. Lang Professor of Law 
Stanford Law School 

On behalf of the following Law School University Deans 



 

 

 
 

 
 
 
T. Alexander Aleinikoff, Dean 
Georgetown University Law Center 

 
 
Evan H. Caminker, Dean 
The University of Michigan Law School 

 
 
Michael A. Fitts, Dean 
University of Pennsylvania Law School 

 
 
Harold H. Koh, Dean and Gerard C. and Bernice Latrobe Smith 
Professor of International Law 
Yale Law School 

 
 
David F. Levi, Dean 
Duke University School of Law 

 
 
Saul Levmore, Dean and William B. Graham Professor of Law 
The University of Chicago Law School 

 
 
Paul G. Mahoney, Dean 
University of Virginia School of Law 

 
 
Richard L. Revesz, Dean and Lawrence King Professor of Law 
New York University School of Law 

 
 
David M. Schizer, Dean 
Columbia University School of Law 

 
 
David van Zandt, Dean 
Northwestern University School of Law 

 

Senator Patrick Leahy 
Senator Arlen Specter 

January 30, 2009 
Page 2 

 









 
 
 
 
February 5, 2009 
 
The Honorable Pat Leahy 
Chairman  
Judiciary Committee 
United States Senate 
Washington, D.C. 20510 
 
The Honorable Arlen Specter 
Ranking Member 
Judiciary Committee 
United States Senate 
Washington, D.C. 20510 
 
 
Dear Chairman Leahy, Ranking Member Specter, and Committee Members: 
   
On behalf of Concerned Women for America’s (CWA) 500,000 members nationwide, we write 
to respectfully request you oppose the nominations of Elena Kagan for Solicitor General and 
Thomas Perrelli for Associate Attorney General.   
 
Elaine Kagan has advocated for policies that undermine military standards and treat our national 
security as a social experiment.  Ms. Kagan is a staunch critic of the Solomon Amendment, 
which bars federal aid to universities that prevent military recruitment on campus, and 
coauthored a brief against it because she believes that the military’s position against 
homosexuals is a “profound wrong – a moral injustice of the first order.”  Her opposition to 
military recruitment on campuses based on her own prejudice against standards that respect the 
mission and members of our military reveals a terrible lack of judgment on constitutional 
freedoms and bias against those dedicated to serving our country. 
 
CWA believes that Ms. Kagan may have difficulty separating the law from her political positions 
and may not defend federal laws that she disfavors.   
 
Thomas Perrelli represented Terry Schiavo’s husband in his suit to kill his wife.  There are 
several end-of-life issues that could make their way to the federal level in the next four years and 
having Mr. Perrelli at the department would be detrimental to protecting and promoting the 
dignity of human life. 
 



Also, Mr. Perrelli was heavily involved in redistricting cases resulting from the 2000 census.  As 
Associate Attorney General, Mr. Perrelli would likely be pivotal in issues related to the 2010 
census.  His actions make it difficult to trust his ability to deal impartially on these crucial issues. 
 
It is for these reasons that we urge you to oppose Ms. Kagan’s nomination for Solicitor General 
and Mr. Perrelli’s nomination for Associate Attorney General. 
 
Sincerely, 

 
Wendy Wright 
President 
Concerned Women for America 
 



 
February 5, 2009 

 
 
 
 
Dear Senator: 
  
We write to you to express our grave concern over the pending nomination of Elena Kagan  
to serve as Solicitor General of the United States.   
   
As you know, the Solicitor General is charged with conducting all litigation on behalf of  
the United States in the Supreme Court and with supervising the handling of litigation in  
the federal appellate courts.  Given her past actions and statements, we are particularly 
concerned that Ms. Kagan would not faithfully carry out her duties on a broad range of 
federal laws that are under attack by homosexual activists.  These laws include the  
Defense of Marriage Act, the federal law codifying the so-called “Don’t Ask, Don’t Tell”  
policy governing homosexuals in the military, and the Solomon Amendment.  Vigorous  
and thorough questioning of Ms. Kagan is warranted on these matters.  
   
As dean of Harvard Law School, Ms. Kagan fiercely opposed the Solomon Amendment, the 
federal law that denies federal funding to institutions of higher education that discriminate 
against military recruiters.  In explaining her opposition, Ms. Kagan stated that “I abhor the 
military’s discriminatory recruitment policy”—that is, the “Don’t Ask, Don’t Tell” policy that 
was adopted in 1993 by a Democratic-controlled Congress and signed into law by President 
Clinton.  In remarkably extreme rhetoric, Ms. Kagan labeled the “Don’t Ask, Don’t Tell” policy 
“a profound wrong—a moral injustice of the first order.”   
 
In furtherance of her opposition to the Solomon Amendment, Ms. Kagan signed her name to 
a Supreme Court amicus brief in Rumsfeld v. FAIR that offered a highly implausible reading 
of the Solomon Amendment that would have rendered it, as Chief Justice Roberts’s opinion 
put it, “largely meaningless.”  The Chief Justice’s opinion rejecting Ms. Kagan’s implausible 
reading was unanimous:  not even any of the liberals on the Court sided with her argument.  
   
As Solicitor General, Ms. Kagan would be charged with enforcing and defending both the 
“Don’t Ask, Don’t Tell” law and the Solomon Amendment—and with developing winning 
litigation strategies.  Is it plausible that someone who believes that these laws inflict “a 
profound wrong—a moral injustice of the first order” could faithfully carry out those tasks?  
   
Further, Ms. Kagan’s extreme rhetoric makes it highly likely that she also favors same-sex 
marriage, both as a matter of policy and as a supposed federal constitutional right.  President 
Obama ran for president maintaining that he was opposed to same-sex marriage.  Does  
Ms. Kagan oppose same-sex marriage?  Does Ms. Kagan firmly reject the notion that there is 
a federal constitutional right to same-sex marriage?  If the answer to either question is no, is  
it reasonable to expect Ms. Kagan to carry out her obligation to defend the Defense of 
Marriage Act?  That federal law was enacted by overwhelming majorities of both houses  
of Congress (85-14 in the Senate and 342-67 in the House) in 1996 and signed into law by 
President Clinton.  
   
These and related questions call for very careful scrutiny of Ms. Kagan’s nomination.  
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February 9,2009

The Honorable Patrick J. Leahy
Chairman
Committee on the Judiciary
SD-224 Dirksen Senate Office Building
Washington, DC 20510-6275

The Honorable Arlen Specter
Ranking Minority Member
Committee on the Judiciary
SD-224 Dirksen Senate Office Building
Washington, DC 20510-6275

Dear Chairman Leahy and Ranking Member Specter:

We write in support of Dean Elena Kagan's nomination to serve as Solicitor General of the
United States. We are former Harvard Law School students who attended that institution during
Dean Kagan's tenure. We have experienced firsthand her uncompromising integrity, sound
judgment, compelling scholarship, and commanding but patient leadership. We are confident that
Dean Kagan would bring these same qualities to the Office of the Solicitor General. Each of us
believes firmly that Dean Kagan would serve the United States as a passionate and effective advocate
of the highest order, and accordingly, we urge her confirmation without delay.

We are representative of the vastly divergent backgrounds, interests, and accomplishments
that characterize each class of Harvard Law students. We have pursued careers in private practice,
public interest, and government service. And we have actively supported and worked on behalf of
organizations, elected and appointed officials, and candidates spanning a broad range of ideologies.
Our common thread is that we entered Harvard Law School as aspiring young lawyers, excited by the
storied history of the Law School yet apprehensive of our ability to thrive in that historically
challenging environment. But because of Dean Kagan's leadership, we experienced a Law School
firmly dedicated not only to instilling students with a sincere respect for the rule of law, but also to
providing a genuine sense of community. Her guidance and example inspired a student body diverse
in viewpoints and experiences, but united in a desire to confront and resolve the complex legal,
ethical, and social questions that challenge us daily.

During her tenure, Dean Kagan significantly increased the ranks of students pursuing
government and public interest careers, and she greatly expanded the Law School's clinical programs
and pro bono opportunities. She successfully encouraged more collegial, open interactions between
faculty and students in and out of the classroom, and she developed a reputation for her ability to
mediate conflicts with fairness and composure. Her efforts in these and a multitude of other respects
established a cooperative spirit that benefited students, faculty, and alumni alike and has led to a Law
School more dynamic, engaged, and robust than ever before.



We are but few among thousands of students and alumni who feel indebted to Dean Kagan
for the countless ways in which she shaped our legal educations, and our futures, for the better. We
would be saddened to see her leave Harvard, and she would be greatly missed. But we are proud that
she would be serving our nation at such a critical period in its history. And we are confident that you
will find no better advocate to speak for the United States and uphold our laws and our Constitution.

Respectfully,

rg:..~
~~. LoVecchio, Class of2007

on behalfof

Katie Biber Chen, Class of 2004
Anjan Choudhury, Class of2004
Justin Driver, Class of2004
Isaac J. Lidsky, Class of 2004
Meaghan McLaine, Class of 2004
Carrie A. Jablonski, Class of 2004
Jeffrey A. Pojanowski, Class of 2004
Beth A. Williams, Class of 2004
John S. Williams, Class of2004

David W. Foster, Class of2005
Courtney Gregoire, Class of 2005
Rebecca Ingber, Class of 2005
Lauren Sudeall Lucas, Class of2005
Kathryn Grzenczyk Mantoan, Class of 2005
Anton Metlitsky, Class of 2005
Chris Murray, Class of 2005
Rebecca L. O'Brien, Class of2005
Beth A. Stewart, Class of 2005
Ryan L. VanGrack, Class of2005

David S. Burd, Class of2006
Eun Young Choi, Class of 2006
Matt Cooper, Class of 2006
Brian Fletcher, Class of 2006
David S. Flugman, Class of 2006
Adam D. Harber, Class of2006
Jeffrey E. Jamison, Class of2006
Nathan P. Kitchens, Class of2006
Tracy Dodds Larson, Class of 2006
Benjamin S. Litman, Class of2006
Dana Mulhauser, Class of 2006
Meredith Osborn, Class of2006

Matthew Price, Class of 2006
John M. Rappaport, Class of2006
Kimberly J. Ravener, Class of2006
Rachel Rebouche, Class of 2006
Zoe Segal-Reichlin, Class of 2006
Jeremiah L. Williams, Class of2006
Tally Zingher, Class of 2006

L. Ashley Aull, Class of 2007
Daniel F. Benavides, Class of2007
Robert P. Boxie, ITI,Class of2007
Damaris M. Diaz, Class of 2007
Gabriel Kuris, Class of 2007
Adam R. Lawton, Class of 2007
John A. Mathews IT,Class of2007
Michele A. Murphy, Class of 2007
Michael A. Negron, Class of2007
Alexi Nunn, Class of 2007
Josh Paul Riley, Class of2007
Jasmin Sethi, Class of2007
Jane Shvets, Class of 2007
Jason M. Spitalnick, Class of2007
James Weingarten, Class of 2007

Amy C. Barker, Class of 2008
Kathryn Baugher, Class of 2008
Margaux Hall, Class of 2008
Rochelle Lee, Class of 2008
Daniel P. Pierce, Class of 2008
Elizabeth Russo, Class of 2008
Megan Ryan, Class of 2008
Andrew M. Woods, Class of2008
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consistent advocate for the homosexual agenda.  Perhaps most troubling of all, it 

appears that Mr. Ogden has been somewhat misleading in his testimony before this 

Committee.  For these reasons, which will be more fully discussed herein, ADF 

urges this Committee to reject Mr. Ogden’s nomination. 

 

Throughout his career, Mr. Ogden has been a major defender of sexually 

oriented businesses and organizations.  He has repeatedly represented major 

organizations within the pornography industry—including Playboy Enterprises, 

Playboy Programming Distribution Corporation, the Consenting Adults Telephone 

Rights Association, and PHE, Inc., which is the nation’s largest distributor of hard-

core pornography and other sexually oriented products.  This industry is unique in 

its extreme degradation of women and disregard for human relationships. 

   

In United States v. American Library Association, 539 U.S. 194 (2003), Mr. 

Ogden submitted an amicus brief on behalf of fifteen library directors, arguing that 

the federal constitution requires public libraries to remove internet pornography 

filters.  In that brief, Mr. Ogden treated pornography like informative data, writing 

that “[i]mposition of mandatory filtering on public libraries impairs the ability of 

librarians to fulfill the purpose of public libraries—namely, assisting library 

patrons in their quest for information . . . .”  In several other cases, including 

American Library Association v. Reno, 33 F.3d 78 (D.C. Cir. 1994), Mr. Ogden 

represented sexually orientated businesses and organizations in their quest to avoid 

any measure—however slight—of government regulation.  His advocacy of 

expansive First Amendment rights for sexually oriented businesses rests on a 

revisionist understanding of the constitution. 

 

Mr. Ogden has also been a staunch supporter of abortion, seeking to 

eradicate any state or federal law protecting unborn children or educating women 

about the harms of abortion.  In Hartigan v. Zbaraz, 484 U.S. 171 (1987), Mr. 

Ogden argued, in a brief for the American Psychological Association, that a 

parental-consent law violated the constitutional “right” of a 14-year-old girl to kill 

her unborn child.  In that brief, Mr. Ogden argued that 14-year-old girls are mature 

enough to decide whether to abort their child, stating that “the decision to abort is 

one that . . . a reasonable adolescent[] could make.”  He also asserted that 14-year-

old girls are just as capable of making abortion decisions as adults are: 

 

[E]mpirical studies have found few differences between minors aged 

14-18 and adults in their understanding of information and their 

ability to think of options and consequences when asked to consider 

treatment-related decision.  These unvarying and highly significant 

findings indicate that with respect to the capacity to understand and 

reason logically, there is no qualitative or quantitative difference 

between minors in mid-adolescence, i.e., about 14-15 years of age, and 

adults. 
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Mr. Ogden’s efforts to invalidate parental-consent laws conflict with citizens’ 

sentiment in this country; nearly 70% of Americans favor laws requiring women 

under 18 to get parental consent for any abortion.  See Gallup’s Pulse of Democracy: 

Abortion, available at http://www.gallup.com/poll/1576/Abortion.aspx. 

 

In Casey v. Planned Parenthood of S.E. Pennsylvania, 505 U.S. 833 (1992), 

Mr. Ogden argued, in an amicus brief for Planned Parenthood and the American 

Psychological Association, that spousal notification and a mandatory 24-hour 

waiting period violate the federal constitution.  He reasoned that “compelled 

spousal notification places a substantial burden on a married woman’s right to 

terminate her pregnancy” and “cannot be justified [by] the [government’s] interest 

in promoting the integrity of the marital relationship.”  By taking this position, Mr. 

Ogden’s brief advocated the invalidation of a spousal-notification law supported by 

64% of Americans.  See Gallup’s Pulse of Democracy: Abortion, available at http:// 

www.gallup.com/poll/1576/Abortion.aspx.  He also insisted that a minimal waiting 

period of 24 hours “severely burdens a woman’s right to choose.”  These absolutist 

positions on abortion are based on a flawed understanding of the constitution, 

wholly disconnected from the federalist principles upon which our great nation was 

founded.  Mr. Ogden’s views leave no room whatsoever for the state to advance its 

compelling interest in its future citizens and taxpayers. 

 

 Mr. Ogden has also been an unwavering advocate for homosexual activists.  

In Lawrence v. Texas, 539 U.S. 558 (2003), he served as counsel for the American 

Psychological Association and argued that the criminalization of sodomy violates 

federal constitutional rights.  In that brief, he asserted that “homosexuality is a 

normal form of human sexuality.”  He also argued, despite abundant evidence to the 

contrary, that “the children of [same-sex couples] . . . demonstrate no deficits in 

intellectual development, social adjustment, or psychological well-being as 

compared to children of [opposite-sex couples].”  He submitted a brief advocating 

similar positions in Bowers v. Hardwick, 478 U.S. 186 (1986). 

 

Mr. Ogden supports the use of “strict scrutiny” for equal-protection 

challenges brought by persons involved in same-sex relationships.  He has asserted 

that “gay men and lesbians constitute a discrete and insular minority deserving 

strict equal protection scrutiny.”  Donald N. Bersoff and David W. Ogden, “APA 

Amicus Curiae Briefs: Furthering Lesbian and Gay Male Civil Rights,” American 

Psychologist, Vol. 46, No. 9, p. 950-56 (Sept 1991).  This radical legal theory has 

been rejected by nearly every court that has addressed the issue.  See, e.g., 

Hernandez v. Robles, 7 N.Y.3d 338, 855 N.E.2d 1 (2006); Andersen v. King County, 

158 Wash.2d 1, 138 P.3d 963 (2006); Conaway v. Deane, 401 Md. 219, 932 A.3d 571 

(2007).  The only judicial opinion adopting that approach—the California Supreme 

Court’s decision in In re Marriage Cases, 43 Cal.4th 757, 183 P.3d 384 (2008)—has 

been resoundingly rejected by the people of California when they approved a 
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constitutional amendment that effectively nullified the Court’s decision.  Mr. 

Ogden’s advocacy of such radical constitutional jurisprudence lacks any basis in 

sound constitutional theory; instead, it is intended to further his favored political 

end, without regard for an originalist understanding of the document he purports to 

be interpreting. 

 

 And perhaps more troubling than Mr. Ogden’s far-left jurisprudence is his 

lack of candor before this Committee.  In a child pornography case, United States v. 

Knox, Mr. Ogden argued—on behalf of the ACLU, the American Library 

Association, and the American Booksellers Association—that the defendant had 

been improperly convicted under the federal child pornography statute.  In that 

case, the Department of Justice adopted an “extreme” interpretation of the child 

pornography law, asserting that materials do not qualify as child pornography 

unless there is actual nudity, i.e., the child’s genitals or pubic area are fully or 

partially exposed.  President Clinton publicly chastised the DOJ for its position, as 

did the Senate, by a vote of 100-0, and the House, by a vote of 425-3. 

 

 When questioned about this case during the Judiciary Committee’s hearing, 

Mr. Ogden stated that he and his clients did not adopt what he characterized as the 

DOJ’s “very extreme view . . . of the law.”  He stated:  “The brief that I submitted . . 

. made a different point.  . . .  The court decided not to accept that view, but it wasn’t 

the view—the extreme view that I myself rejected—that the Justice Department 

brief took.”  It appears, however, that Mr. Ogden’s brief had in fact adopted the 

same “extreme” position put forth by the DOJ.  The DOJ’s brief asserted that 

“[d]epictions . . . come within the statute only if they show minors engaged in the 

conduct of lasciviously exhibiting their . . . genitals or pubic areas.”  Brief of 

Respondent United States at 13, Knox v. United States, No. 92-1183 (U.S.S.C. Sept 

1993) (found at 1993 WL 723366).  Similarly, Mr. Ogden’s brief argued that “nudity 

was not only a requirement, but that nudity alone was insufficient.  Something 

more, a ‘lascivious exhibition of the genitals and public areas,’ was required.”  Brief 

of Amici in support of Petitioner at 17, Knox v. United States, No. 92-1183 (U.S.S.C. 

Sept 1993) (found at 1992 U.S. Briefs 1183 (Lexis)).  This lack of candor in Mr. 

Ogden’s testimony further demonstrates that he is not fit to serve as a high-ranking 

DOJ official. 

 

Elena Kagan 

 

President Obama has nominated Elena Kagan to serve as Solicitor General.  

In her past, Ms. Kagan has shown open hostility towards the military’s “Don’t Ask, 

Don’t Tell” policy, which is favored by a majority of Americans and, more 

importantly, by a majority of military servicemen and women.  See Gallup’s Pulse of 

Democracy: Homosexual Relations, available at http://www.gallup.com/poll/1651/ 

Homosexual-Relations.aspx; Military Times Poll, available at http:// 

www.militarycity.com/polls/2007activepoll_politics.php. 
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 While Dean of Harvard Law School, Ms. Kagan did not allow military 

recruiters on campus in protest to the military’s “Don’t Ask, Don’t Tell” policy.  In 

an email to the Harvard Law School community, she referred to this fifteen-year 

policy as “a profound wrong—a moral injustice of the first order.”  See Email from 

Elena Kagan, Dean Harvard Law School, to Harvard Law School Community (Oct 

6, 2003, 9:04 EST), available at http://www.hlrecord.org/home/index.cfm?event= 

displayArticlePrinterFriendly&uStory_id=fb9b7e30-726c-45a1-ae9c-e74a7c5f655f. 

 

 Moreover, Ms. Kagan submitted an amicus brief challenging the Solomon 

Amendment, the federal law denying federal funding to an institution of higher 

education that has a policy or practice of prohibiting or preventing the military from 

gaining access to campuses for purposes of military recruiting.  The amicus brief 

joined by Ms. Kagan and other law professors offered an implausible interpretation 

of the Solomon Amendment, which was rejected by a unanimous Supreme Court.  

See Rumsfeld v. Forum for Academic and Institutional Rights, Inc., 547 U.S. 47 

(2006).  In fact, the Court’s opinion characterized Ms. Kagan’s interpretation as one 

that would render the Solomon Amendment “largely meaningless.”  Id. at 57-58. 

 

 Ms. Kagan’s proffering of an unsupportable interpretation of federal law to 

achieve her desired political result raises serious questions about her capacity to 

defend federal laws with which she personally disagrees.  She appears driven by a 

results-oriented jurisprudence, unfitting for a high-ranking DOJ official who should 

not be tainted by an extremist ideology.  Her outright hostility towards governing 

military policy and her inability to reconcile her personal views with her legal 

positions demonstrates that Ms. Kagan is ill qualified for the job of Solicitor 

General. 

 

Dawn Johnsen 

 

President Obama has nominated Dawn Johnsen to lead the Office of Legal 

Counsel within the DOJ.  One need not explore far to see Ms. Johnsen’s far-left 

legal background and jurisprudential theories.  She was a staff counsel for the 

ACLU, and served as Legal Director for the National Abortion Rights Action League 

(“NARAL”).  NARAL has adopted extreme, absolutist positions on abortion, 

opposing any attempt to restrict abortion on-demand.  In line with its unwavering 

demands on abortion, NARAL has publicly condemned the federal law banning 

partial-birth abortions, see NARAL Pro-Choice American Press Release, “Senate 

Votes to Criminalize Safe, Legal Medical Procedures, Next Stop is President Bush” 

(Oct 21, 2003), available at http://www.commondreams.org/ news2003/1021-

04.htm—a law supported by more than 72% of Americans.  See Gallup’s Pulse of 

Democracy: Abortion, available at http://www.gallup.com/poll/1576/Abortion.aspx.  
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As a legal scholar, Ms. Johnsen has promoted radical legal positions 

concerning abortion.  She has sharply criticized the creation of any legal rights for 

unborn children, asserting that this might have a deleterious effect on her desired 

end—a woman’s unfettered access to abortion.  See Dawn E. Johnsen, “The Creation 

of Fetal Rights: Conflicts with Women’s Constitutional Rights to Liberty, Privacy, 

and Equal Protection,” 95 Yale L.J. 599 (Jan 1986).  In addition, she has adopted 

far-left feminist positions, arguing that “[f]etal rights laws would not only infringe 

on constitutionally protected liberty and privacy rights of individual women, they 

would also serve to disadvantage women as women by further stigmatizing and 

penalizing them on the basis of the very characteristic that historically has been 

used to perpetuate a system of sex inequality.”  Id. at 620.  These radical legal 

theories are far outside mainstream legal thought; they are grounded in achieving 

her desired end—the widespread availability of abortion—and not in a proper 

understanding of constitutional doctrine.  And again, they run contrary to the 

government’s profound interest in promoting life. 

 

Thomas Perrelli 

 

 President Obama has nominated Thomas Perrelli as Associate Attorney 

General.  While in private practice, Mr. Perrelli represented Terri Schiavo’s 

husband and worked closely with the ACLU to deprive Ms. Schiavo of food and 

water.  His intimate involvement in that case and tireless efforts to ensure Ms. 

Schiavo’s death show a calloused disregard for the sanctity of all life, including the 

lives of disabled individuals. 

 

 In fostering Ms. Schiavo’s death, Mr. Perrelli advanced a legal position 

rejected by 80% of Americans.  A poll completed after Ms. Schiavo’s controversial 

death found that 80% of likely voters said that a disabled person who is not 

terminally ill or in a coma should not, in the absence of a written directive to the 

contrary, be denied food and water.  See Zogby International Poll, available at 

http://www.zogby.com/search/ ReadNews.cfm?ID=982.  Moreover, by a three-to-one 

margin, likely voters said that, when there is conflicting evidence on the wishes of a 

patient, elected officials should order that a feeding tube remain in place.  See Zogby 

International Poll, available at http://www.zogby.com/search/ReadNews.cfm?ID= 

982.  Mr. Perrelli’s unwillingness to protect Ms. Schiavo’s most important right—

her inalienable right to life—raises serious questions about his ability to protect and 

defend the rights of other Americans. 

 

Conclusion 

 

 ADF respectfully requests that the Committee reject the DOJ nominations of 

David Ogden, Elena Kagan, Dawn Johnsen, and Thomas Perrelli.  Their far-left, 

results-oriented jurisprudence is wholly unmoored from the constitution as drafted 



7 

 

and understood by our Founders.  Confirming them to high-level DOJ positions will 

wreak havoc on the “rule of law” in our country. 

 

 

       Respectfully submitted, 

 

 

 

       The Alliance Defense Fund 


	012109-Kagan-JudithMiller.pdf
	012109-Kagan-NationalAssociationOfWomenLawyers
	012109-Kagan-WomenInFederalLawEnforcement
	012209-Kagan-MartinLipton
	012209-Kagan-PaulCappuccio
	012209-Kagan-RobertKatz
	012309-Kagan-BrackettDenniston
	012309-Kagan-CharlesFried
	012309-Kagan-CliffordSloan
	012309-Kagan-JackGoldsmith
	012309-Kagan-JeffreyKindler
	012309-Kagan-JohnManning
	012309-Kagan-JohnPayton
	012309-Kagan-JosephFlom
	012309-Kagan-JudithLichtman
	012309-Kagan-LaurenceTribe
	012309-Kagan-MiguelAEstrada
	012309-Kagan-NationalWomen'sLawCenter
	012309-Kagan-RobertJofee
	012309-Kagan-WilliamLee
	012409-Kagan-DavidStrauss
	012609-Kagan-SolicitorsGeneral
	012709-Kagan-FormerSGs
	012709-Kagan-RobertaCooperRamo
	012809-Kagan-BradBerenson
	013009-Kagan-LawSchoolDeans
	013009-Kagan-PeterKeisler
	020209-Kagan-FemaleDOJLawyers
	020509-Kagan-ConcernedWomenOfAmerica
	020509-Kagan-JointLetter
	020609-Kagan-IraqWarVeterans
	020909-Kagan-HarvardLawGraduates
	020909-Kagan-JointLetter
	021309-Kagan-AllianceDefenseFund



